STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

March 8, 2013

Board of Land and Natural Resources
State of Hawaii PSF No. 050D-266
Honolulu, Hawaii Oahu

THIRD RESUBMITTAL: DEVELOPMENT AGREEMENT BETWEEN STATE OF HAWAIT
AND WEST WIND WORKS, LLC FOR THE FORMER EWA FEEDLOT SITE AT CAMPBELL
INDUSTRIAL PARK, HONOULIULI, EWA, OAHU, HAWAII, TAX MAP KEY: (1) 9-
1-031:001:

(1) Status of outstanding delinquencies and rejection of
proposed amendments to the Development Agreement between
the State of Hawaii and West Wind Works, LLC, for the
former Ewa Feedlot site at Campbell Industrial Park,

Honouliuli, Ewa, Oahu, Hawaii, Tax Map Key: (1) 9-1-
031:001
(2) (a) Termination of the Development Agreement between

the State of Hawaii and West Wind Works, LLC, for the
former Ewa Feedlot site at Campbell Industrial Park,
Honouliuli, Ewa, Oahu, Hawaii, Tax Map Key: (1) 9-1-
031:001; or

(b) Approval of the modification and assignment of the
Development Agreement for a portion of the former Ewa
Feedlot site at Campbell Industrial Park, Honouliuli,
Ewa, Oahu, Hawaii, Tax Map Key: (1) 9-1-031:Portion 001

BACKGROUND:

At its meeting of January 25, 2013, under agenda item D-13, a copy
of which is attached as Exhibit AA, Land Division recommended BLNR
reject the requested amendments to the Development Agreement between
the State of Hawaii and West Wind Works, LLC (*3W”) for the former
Ewa Feedlot site, identified therein. In sum, Land Division
expressed the following concerns with the requested amendments:

¢ Existing monetary delinquencies would not be cured in a timely
manner, if at all;

®* The requested site would adversely impact the remaining +93
acre site;

® No timely payments of future development agreement fees; and

® The requested lease term, specifically a requested option for
renewal, is legally prohibited.

D-8
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Land Division also noted that the requested amendment’s proposed
project schedule did not identify the preparation of any
environmental studies, subdivision application/approvals, or any
other governmental permits or approvals that may be required.

Based on staff concerns, Land Division recommended BLNR reject the
requested amendments to the Development Agreement and either:

(a) Terminate the Development Agreement; or

(b) Approve modifying the requested amendments to provide at the
very least:

1. The relocation the project site to one of two areas
identified by Land Division;

2. IEP-ORP, LLC agree to bond all proposed payments to cure
existing monetary delinquencies and for future
Development Agreement fees, as was otherwise proposed;

3. IOEP, ORP, LLC prepare a draft environmental assessment
(“EA”) and have it published in the Office of
Environmental Quality Control’s Environmental Notice by
August 1, 2013; and

4. Subject to DLNR approval of the final location and
configuration of the project site, IEP-ORP, LLC agree to
subdivide the project site at its own cost and submit a
subdivision application to the City and County of
Honolulu no later than January 31, 2014.

However, at IEP-ORP, LLC’s request BLNR deferred this matter for a
period of no more than 60 days so IEP-ORP, LLC could provide Land
Division a list of concerns regarding two additional milestones and
provide BLNR a modified Development Agreement for review.

STATUS REPORT:

At TIEP-ORP, LLC’'s request, on February 7, 2013 staff accompanied
three IEP-ORP, LLC representatives (Keith Avery, Dexter S. Sato, and
Paul Shinkawa) to the subject site.® The only area IEP-ORP, LLC
requested to inspect was the area highlighted in red on Exhibit BB,
attached (the “Project Site”). Following the inspection, IEP-ORP,
LLC representatives indicated that the Project Site would be an
acceptable alternative and their legal counsel would be contacting
Land Division.

On February 20, 2013, Staff informed IEP-ORP, LLC and its legal
counsel by email of Land Division’s plans to resubmit this item to
the BLNR at today’s meeting. However, as of the date of the

! Keith Avery, Dexter S. Sato, and Paul Shinkawa are all members (or principles

of members) in Oahu Renewable Energy Park, LLC (“ORP"). As previously mentioned,
ORP was involved in 3W’'s original proposal, the negotiations of the existing
Development Agreement, and other previous activities under the Development
Agreement, including prior site inspections.
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drafting of this submittal, Land Division has not been contacted by
IEP-ORP, LLC or its legal counsel to discuss any concerns IEP ORP,
LLC may have. Moreover, Land Division has not been provided any
drafts of proposed modifications to the Development Agreement.

REMARKS :

A relocation of IEP-ORP, LLC’s proposed biomass plant to the Project
Site, as generally shown highlighted in red on Exhibit BB, is not
expected to adversely impact future development of the remaining
subject property. Accordingly, staff would not object to the
relocation of the biomass plant to the Project Site, provided:

1. The final configuration of the Project Site, including any
interior roads, shall be subject to DLNR approval and legally
subdivided by IEP-ORP, LLC at IEP-ORP, LLC's expense; and

2. DLNR/BLNR is allowed to accept unsolicited or solicited
proposals for the remaining lands.

Notwithstanding the above, under the proposed amendments DLNR would
only be assured to receive 25% of the $528,125.35 (or about
$132,031) in existing monetary delinquencies that IEP-ORP, LLC
proposes to cure. All other payments to cure existing monetary
delinquencies (totaling over $396,000) and all future development
agreement fees would remain dependent on IEP-ORP, LLC successfully
obtaining other discretionary approvals, two of which are not
expected to occur until 2015, including BLNR's issuance of a lease
to IEP-ORP, LLC for the Project Site.?

RECOMMENDATION: That the Board reject the proposed amendments of the
Development Agreement as previously submitted by West Wind Works, LLC,
and International Electric Power, LLC, and either:

(a) Terminate the Development Agreement between the State of
Hawaii and West Wind Works, LLC, for the former Ewa Feedlot
site at Campbell Industrial Park, Honouliuli, Ewa, Oahu,
Hawaii, Tax Map Key: (1) 9-1-031:001, under the terms and
conditions recommended on May 25, 2012, under agenda item D-
16, which by this reference are incorporated herein; or

(b)  Approve the modification and assignment of the Development
Agreement for the Project Site under the terms and conditions
cited above, which by this reference is incorporated herein,
and further subject to:

i. The terms and conditions as recommended on January 25,
2013, under agenda item D-13, which by this reference is
incorporated herein; and

2 As previously objected to, IEP-ORP, LLC's proposed lease terms include an

option to renew, which is prohibited by Section 171-36, Hawaii Revised Statutes.
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ii. Such other terms or conditions as may be prescribed by the
Chairperson to best serve the interest of the State.

Respectfully Submitted,

i

Gavin Chun
Project Development Specialist

APPROVED FOR SUBMITTAL:

o fll)

William J. Aila, Jr., Chairperson

%
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STATE OF HAWAIL
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

January 25, 2013

Board of Land and Natural Resources

State of Hawaii PSF No. 050D-266
Honolulu, Hawaii Oahu

SECOND RESUBMITTAL: DEVELOPMENT AGREEMENT BETWEEN STATE OF HAWAII
AND WEST WIND WORKS, LLC FOR THE FORMER EWA FEEDLOT SITE AT CAMPBELL
INDUSTRIAL PARK, HONOULIULI, EWA, OAHU, HAWAII, TAX MAP KEY: (1) 9-
1-031:001:

(1) Status of Outstanding Delinquencies and Termination of
the Development Agreement Between the State of Hawaii
and West Wind Works, LLC, for the former Ewa Feedlot
site at Campbell Industrial Park, Honouliuli, Ewa, Oahu,
Hawaii, Tax Map Key: (1) 9-1-031:001

(2) (a) Termination of the Development Agreement between
the State of Hawaii and West Wind Works, LLC, for the
former Ewa Feedlot site at Campbell Industrial Park,
Honouliuli, Ewa, Oahu, Hawaii, Tax Map Key: (1) 9-1-
031:001; or

(b) Approval of a modified Development Agreement for a
portion of the former Ewa Feedlot site at Campbell
Industrial Park, Honouliuli, Ewa, Oahu, Hawaii, Tax Map
Key: (1) 9-1-031:Portion 001

BACKGROUND:

At its meeting of May 25, 2012, under agenda item D-16, (the “May
Submittal”), staff recommended the Board of Land and Natural
Resources (“BLNR"”) terminate the Development Agreement between West
Wind Works, LLC (“3W”) and the State of Hawaii (“"State”), which set
forth the terms and conditions under which BLNR would issue a
directly-negotiated lease to 3W (the “Development Agreement”).

In response, 3W introduced International Electric Power, LLC (IEP),
a privately-held company with purported experience in developing
large renewable energy projects. Together, 3W and IEP requested
BLNR defer action on the May Submittal, and proposed amending the
Development Agreement and assigning the modified Development
Agreement from 3W to an entity in which IEP would be a majority
partner, with 3W participating in a reduced capacity.

Based on the foregoing, BLNR approved 3W’s request to defer
termination of the Development Agreement for a period of 60 days.
Deferred
APPROVER BY THE BOARD OF
LAND AND NATURAL RESOURCES
AT ITS MEETING HELD ON D_1 3

January 2S5, 2013 Jo.
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BINR's deferral was to provide 3W and 1EP an opportunity to work
with staff on possible soluLions, including but not limited to

curing of existing defaults, amendments to the Development
Agreement, and the subsequent assignment of a wmodiflied Development
Agreement as requested. A copy of BLNR’s action is attached as
Exhibit A.

Following BLNR’'s deferral of the May Submittal, IERP initiated
discussions with Land Division and subsequently submitted proposal
to DLNR on July 25, 2012 (the “Initial Proposal”), a copy of which
is attached as Exhibit B.

On August 6, 2012, Land Division met with IEP-ORP to discuss the
Initial Proposal. Based on those discussions, TEP-ORP agreed to
provide DLNR with another proposal.

Considering the amount of time that lapsed and BLNR’s 60-day
deferral, BLNR was provided a status report at its meeting on August
10, 2012, and under agenda item D-10, approved deferring this matter
or an additional 60-days to allow Land Division and its assigned
counsel sufficient time to thoroughly review and analyze a submitted
proposal.

STATUS REPORT:

Since BLNR's deferral of this agenda item on August 10, 2012, Land
Division has received and reviewed several proposals, which are
identified below along with brief comments. For comparison
purposes, the general terms of the Development Agreement and 3W’'s
original proposal, together with the general terms of the subsequent
proposals are summarized on the table attached as Exhibit C.

® Proposal dated September 27, 2012, submitted by 3W (the
“September Proposal”).' Attached hereto as Exhibit D-1.

Whereas the September Proposal was inconsistent with
discussions between IEP-ORP and Land Division, Land Division
expressed its dissatisfaction with the September Proposal to
3W.

e Proposal dated October 1, 2012, hereinafter the “October
Proposal”, submitted by 3W and IEP, a copy of which is
attached as Exhibit D-2.

Based on a review of the October Proposal, Land Division
submitted questions to 3W and requested additional information
for further clarification of the October Proposal.

! Both IEP and 3W separately informed Land Division that IEP had submitted a
revised proposal to 3W for review. However, 3W apparently was not satisfied with
1EP's proposal, and 3W forwarded its own proposal to Land Division in lieu of
IEP’'s proposal.
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® Answers Lo DLNR Questions, dated November 8, 2012, submitted
by 3W in conjunction with LEP (Lhe “Novembel Proposal”). A
copy of the November Proposal is attached as Exhibit D-3.

In sum, the November Proposal proposes the modified
Development Agreement be assigned to an entity owned and
managed by a subsidiary of I[EP, with additional ownership
interests held by ORP, and Abacus Financial Group (“Abacus”),
hereinafter “IREP-ORP, LLC”; installment payments to cure
monetary delinquencies with payments being due upon certain
events; a proposed 17-acre site located along Olai Street;
prorated Development Agreement fees payable upon the execution
of a Power Purchase Agreement and the closing of project
[inancing; and proposed lease Lerms.

REMARKS :

Qualifications for IEP and its principals were previously submitted.
Based on the information provided therein, IEP itself appears to
possess experience in the development, management and operations of
renewable energy facilities. Members of ORP include individuals or
entities that have been involved in 3W'’s original proposal, prior
negotiations, and all previous activities under the current
Development Agreement. No qualifications for Abacus were provided.?
However, only individuals or entities holding a 10% ownership
interest were required to be identified under the Request for
Qualifications/Request for Proposals dated November 8, 2009 (the
“RFQ/RFP”) . Consequently, qualifications for Abacus, which
purportedly will have a 5% ownership interest, are not required
under the RFQ/RFP provisions.

The November Proposal, however, is not acceptable to Land Division
for the following reasons:

® Existing monetary delinquencies will not be cured in a timely
manner. The November Proposal proposes to cure monetary
delinquencies totaling $528,125.35, paid in four equal
installments if and when certain events occur. Moreover, two
of the proposed events are not expected to occur until 2015,
if at all;

° The proposed site would adversely impact the remaining +93
acre site. As shown in the November Proposal, the location of
the proposed 17-acre site takes up about half of the subject
Property’s Olai Street frontage located closest to the
Kalaeloa Boulevard intersection. Consequently access and

? The November Proposal indicates “Abacus Financial Group” is primarily a
financial investor that will have a limited role in project development. A
cursory search for “Abacus Financial Group” resulted in a listing of multiple
entities nation-wide.
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future development potential to the remaining +93 acres would
be adversely impacted;

® No timely payments of future development agreement fees. The
November Proposal indicates the payment of future development
would occur if IEP-ORP, LLC executes a Power Purchase
Agreement with HECO and upon the closing of project financing.
Both of these events are not expected to occur until 2015, if
at all, and just prior to the proposed execution of a lease;
and

®* The proposed lease term is legally prohibited. The November
Proposal proposes a lease term of up to 65 years, with an
option to renew. Pursuant to Section 171-36, Hawaii Revised
Statutes, options for the renewal of lease terms are
prohibited.

Moreover, although the November Proposal indicates the
proposed annual rent is subject to adjustment based on an
independent appraisal, staff believes the proposed annual rent
of $30,000 per acre for the initial fixed rent period is low
for industrial land.?

Moreover, Land Division notes the November Proposal’s project
schedule does not identify the preparation of any environmental
studies necessary for compliance with Chapter 343, Hawaii Revised
Statutes, the subdivision of proposed project site from the subject
tl1l0-acre site, or any other governmental permits or approvals that
may be required.

Notwithstanding the above, should BLNR consider approving a modified
Development Agreement (whether as proposed by IEP or 3W, or simply
as the BLNR deems in the best interest of the State), Land Division
recommends BLNR require at the very least:

e Relocation of the project site to Preserve access and future
development potential of the remaining site. Land Division
recommends BLNR require the project site to be located
generally in the area as originally proposed by 3W for biomass
processing facilities under the currently existing Development
Agreement, and previously approved by DLNR,* together with a
driveway or interior road, subject to DLNR approval.

Land Division notes that the November Proposal does not
indicate that the flight clearance easements would prohibit
the development of improvements other than the smokestack, or
that the smokestack could not be situated on the original site

* Based on a 8% rate of return, the proposed annual rent of $30,000 per acre
reflects a fee simple value of $375,000 per acre, or $8.60 per square foot.

* The biomass facility originally proposed by 3W and approved by DLNR totaled 10
acres of land located at the western end of the former Ewa Feedlot, referred to
as “Green Waste”, and as shown on Exhibit 3a. in the November Proposal.
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in areas outside of the flight easement . Furthermore, it is
not apparent that the distance from Olai Street, or the
proximity to the shoreline, prohibits the development of the
proposed biomass processing facilities alL tLhe original
location previously approved.

As an alternative to locating the project site generally as
originally proposed/approved, Land Division would also
consider a location along the eastern end of Olai Street.

The two project sites (i.e., Land Division’s recommended site
and the alternate site along the eastern end of Olai Street),
are generally shown on Exhibit E, attached.

The final location and configuration of the project site,
including any interior roads, shall be subject to DLNR
approval and legally subdivided by IEP-ORP, LLC at IEP-ORP,
LLC’'s expense. Land Division further recommends that IEP-ORP,
LLC be allowed to give up the remaining +93 acres not included
in the revised project site, allowing DLNR/BLNR to accept
unsolicited or solicited proposals for the remaining lands.

°* Bonding of monetary payments. Land Division recommends BLNR
allow IEP-ORP, LLC to cure existing monetary delinquencies as
proposed and pay future development agreement fees based on
the il5-acre project site as discussed above. However, Land
Division recommends BLNR require IEP-ORP, LLC to provide a
bond to provide security that all proposed installments to
cure the existing monetary delinquency and all proposed future
development agreement fees are paid to DLNR as proposed by
IEP-ORP, LLC and summarized below:

© Monetary delinquency of $528,125.35, paid in four equal
installments, within 30 days of:

1. The assignment of the Development Agreement to IEP-
ORP, LLC;

2. IEP-ORP, LLC becoming short listed on HECO's RFP;

3. Signing of Power Purchase Agreement; and

4. Financial close and execution of lease agreement.

o Future development agreement fees of $53,318 annually,
accruing quarterly and paid upon:

1. Execution of a PPA with HECO; and
2. Closing of project financing.

Land Division also recommends the following two benchmarks be
established to allow Land Division to monitor progress of the
proposed project;

e IEP-ORP, LLC’s preparation of a draft environmental assessment
("EA”) and publication of the draft EA in the Office of
Environment Quality Control‘’s Environmental Notice by August
1, 2013; and
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e IEP-ORP, LLC to submil a subdivision application to the City
and County of Honolulu no later than January 31, 2014.

Iin lieu of assessing monetary penalties for missing any future
benchmark deadlines, l.and Division recommends that DLNR/BLNR be
allowed Lo consider alternative development proposals for the land
from other potential developers.®

RECOMMENDATION : That Lhe Board reject the terms of the proposed
Development Agreement amendments submitted by West Wind Works, LLC, and
International Electric Power, LLC, dated November 8, 2012, which is
attached as Exhibit D-3, and either:

a. Terminate the Development Agreement between the State of
Hawaii and West Wind Works, LLC, for the former Ewa Feedlot
site at Campbell Industrial Park, Honouliuli, Ewa, Oahu,
Hawaii, Tax Map Key: (1) 9-1-031:001, under the terms and
conditions recommended on May 25, 2012, under agenda item D-
16, attached hereto as Exhibit A, which by this reference are
incorporated herein; OR

b. Approve the modification and assignment of the Development
Agreement under the terms and conditions cited above, which by
this reference are incorporated herein, and subject to any
other terms or conditions as may be prescribed by the
Chairperson to best serve the interest of the State.

Respectfully Submitted,

Gavin Chun
Project Development Specialist

APPROVED FOR SUBMITTAL:
Land Board Meeting: January 25,2013

D-13
b/'(/;buAhuékigéz/ Deferred for no more than sixty (60)
William <. Afla, Jr., Chairperson days. See full text of minutes for

discussion.

5  should IEP-ORP, LLC fail to meet any of the future benchmark deadlines, IEP-
ORP, LLC could continue seeking all necessary approvals at their own risk without
accruing additional Development Agreement fees. However, DLNR/BLNR would no
longer be obligated to issue a lease to IEP-ORP, LLC as to the current proposed
to reserve +17 acres, even if they satisfied all other terms and conditions set
forth in the modified Development Agreement; and, as proposed for the remaining
+93 acres, DLNR/BLNR would also be allowed to accept unsolicited or solicit
proposals from other private entities as to the :17-acre site as well; or enter
into an exclusive agreement or lease for the land covered by the modified
Development Agreement. At the end of the day, if IEP-ORP, LLC is successful in
obtaining all of its benchmark deadlines and entitlements, and no other takers
come forward for the 197 acre site or the 13 acre site, then the BLNR may
consider at that time issuing a lease to IEP-ORP, LLC, again.
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STATE OF HAWATII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

May 25, 2012

Board of Land and Natural Resources

State of Hawaii PSF No. 050D-266
Honolulu, Hawaii Oahu

(1) Status of Outstanding Delinquencies and Termination
of the Development Agreement Between the State of Hawaii
and West Wind Works, LLC, for the former Ewa Feedlot
site at Campbell Industrial Park, Honouliuli, Ewa, Oahu,
Hawaii, Tax Map Key: (1) 9-1-031:001

(2) Termination of the Development Agreement between the
State of Hawaii and West Wind Works, LLC, for the former
Ewa Feedlot site at Campbell Industrial Park,
Honouliuli, Ewa, Oahu, Hawaii, Tax Map Key: (1) 9-1-
031:001

APPLICANT:

Department of Land and Natural Resources ("DLNR")

SUBJECT PROPERTY:

Approximately 110.106 acres of government lands at Honouliuli, Ewa,
Oahu, Hawaii, identified by Tax Map Key: (1) 9-1-31:01, as shown on
the attached tax map labeled Exhibit T ("Subject Property").

OVERVIEW OF SUBJECT DEVELOPMENT AGREEMENT:

On November 8, 2009, DLNR issued a Request for Qualifications/
Request for Proposals ("RFQ/RFP") to select a developer for the
Subject Property.’ As a result of the RFQ/RFP process, the State of
Hawaii, by its Chairperson of the Board of Land and Natural
Resources ("Chairperson") entered in to a Development Agreement with
West Wind Works, LLC ("3W"), made effective November 24, 201f.° a
copy of the Development Agreement is attached as Exhibit IT.

Generally, the Development Agreement allows 3W to conduct due
diligence and perform predevelopment activities necessary for the
successful development of a proposed renewable energy park on the

At its meeting of August 25, 2006, under agenda item D-12, the Board of Land
and Natural Resources authorized the issuance of an RFQ/RFP to select a developer
for the Subject Property.

At it meeting of August 14, 2009, under agenda item H-5, BLNR, in part,
amended the RFQ/RFP process and delegated authority to the Chairperson to select
a developer for the Subject Property, negotiate the terms of any development
agreement or lease, and to execute any documents that are necessary or
appropriate to effectuate the intent of the disposition, subject to the
provisions of Chapter 171, HRS and Department of the Attorney General's approval.

66 BY THE BOARD OF
LAND AND NATURAL RESOURCES 3o’
AT ITS MEETING HELD ON D-16

May 35,201
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Subject Property as proposed by 3W. The Development Agreement also
sets forth terms and conditions that 3W must satisfy in order for it
to be issued a ground lease for the Subject Property.

In part the Development Agreement requires 3W to pay DLNR a
Development Agreement Fee of $345,000 per year, payable in quarterly
instal lments, and to:

1. Prepare a draft environmental assessment ("EA") for 3IW's
proposed renewable energy park, and have the Draft EA
published in the State of Hawaii Office of Environmental
Quality Control's ("OEQC") The Environmental Notice by October
31, 2011. Thereafter, follow the EA process, prepare a [inal
EA, and obtain a Finding of No Significant Impact by August
31, 2012;

2. Obtain a non-utility generator determination or approval from
Hawaii Electric Company by June 30, 2011;

3. Have an application for a Special Management Area Permit
("SMP") accepted by the City and County of Honolulu ("City")
by December 31, 2011, and obtain City Council approvali of the
SMP by December 31, 2012;

4. Obtain approval from the United States of America and the
State Department of Transportation (if applicable) that allows
3W to develop and operate its' proposed renewable energy park;

5. Have an application for a Conditional Use Permit ("CUP")
accepted by the City by January 5, 2012;

6. Obtain fully executed Power Purchase Agreements ("PPA") for a
5MW of wind-to-hydrogen component, a 5MW biomass-to-energy
component, a 5MW tracking solar farm component, and a +5Mw
expansion solar [arm(s); and

7. By January 31, 2013, obtain State of Hawaii Public Utilities
Commission approval of all PPAs cited above.

The Development Agreement also describes the terms and conditions
for any deadline extension, Development Agreement modifications, and
both party's rights to terminate the Development Agreement. The
State's right to terminate includes, but is not limited to the 3wW's
failure to obtain permits, approvals and PPAs by the specified
deadlines, and 3W's failure to make full payments of any
installment.

HISTORY OF NOTICES OF DEFAULT ("NOD") ISSUED:

DLNR has issued three NOD's to 3W for monetary and non-monetary
defaults under the Development Agreement. The three NOD's along
with 3W's responses are briefly summarized below.

1. Oon March 2, 2011, 3W was issued an NOD for an outstanding
balance due of $142,500.00, which was due on February 24,
2011. The amount due represented the second quarterly
installment of Development Agreement Fees.
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In response, 3W submitted the $142,500.00 payment on March 28,
2011.

2. On October 13, 2011, 3W was issued an NOD for failure to keep
Development Agreement fee payments current and failure to
comply with Section 9.b.1) of the Development Agrecement.® The
amount owed by 3W was $96,300.35, being attributed to the
fourth guarterly installment of Development Agreement Fees and
other accrued fees and assessments, including a bank assessed
service charge for a returned check.

Although 3W failed Lo cure the cited defaults, 3w submitted a
letter to Land Division dated November 30, 2011 (Exhibit
III.a), requesting a meeting to discuss "adequate remedies".‘’

3. On March 2, 2012, DLNR issued 3W an NOD for failure to keep
Development Agreement fee payments current and failure Lo
comply with Section 9.b.1), 2) and 3) of the Development
Agreement. The amount owed by 3W at the time was $268,975.35,
resulting from failure to make fourth, fifth and sixth
quarterly installments of the Development Agreement Fee and
other accrued fees and assessments, but not including a $25
service charge resulting for a returned check.

Pursuant to the NOD and consistent with the terms of the
Development Agreement, 3W was given until April 9, 2012 to
cure all monetary defaults and until May 8, 2012 to cure all
non-monetary defaults.

In lieu of curing the cited defaults, 3W submitted a letter to
DLNR dated April 8, 2012, requesting additional time to cure
all monetary defaults. A copy of 3W's letter dated April 8,
2012 is attached as Exhibit IV.

CURRENT STATUS OF SUBJECT DEVELOPMENT AGREEMENT:

Despite the issuance of NODs cited above, 3W remains delinguent in
its payments of Development Agreement Fees and satisfying non-
monetary benchmark deadlines. The current statuses of 3W's monetary
and non-monetary obligations are summarized below.

1. Development Agreement Fees (Monetary). 3W has paid DLNR
$260,360.25 in Development Agreement Fees, accrued late fees,
and interest penalties. The last Development Agreement Fee
installment 3W paid was credited to the third quarterly

3W previously submitted a written request to extend the deadline for obtaining
a NUG determination to October 31, 2011 and to amend the Development Agreement.
3W also submitted a check to DLNR (dated September 19, 2011) in the amount of
$96,275.35. DLNR was notified by memorandum dated October 10, 2011, that the
check was returned due to insufficient funds. Consequently, approval of 3W's
requested extension and amendment was held in abeyance and the NOD dated October
13, 2011 was issued.

In response DLNR submitted a letter to 3W dated December 21, 2011, in which
DLNR agreed to meet 3W provided 3W first submit written explanations of its
inability to comply with the terms of the Development Agreement, proposed
remedies and timelines, and evidence of 3W's ability to pay past due amounts and
future development fees. A copy of DLNR's letter dated December 21, 2011, is
attached as Exhibit IIX.b.
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installment due May 24, 2011. As of the May 25, 2012, the date
of tLhis Land Board meeting, 3W is $374,375.35% jin arrears.’®

2. Land Use Entitlements, Regulatory/Utilities Approvalsg, and
Power Purchase Agreements (Non-Monetary). Thus far, 3W has
failed to meet the following non-monetary benchmark deadlines
set forth in the Development Agreement:

A. Prepare a draft EA for 3W's proposed renewable energy
park and have the Draft EA published in OEQC's The
Environmental Notice by October 31, 2011;

B. Obtain a NUG determination or approval from Hawaii
Electric Company by June 30, 2011;

C. Have a SMP application accepted by the City by December
31, 2011; and

D. Have a CUP application accepted by the City by January
5, 2012.

REMARKS :

In a letter dated January 4, 2012, attached as Exhibit Vv.a, 3w
proposed to pay on or before March 9, 2012, all past due payments
and all remaining payments to DLNR expected through November 23,
2013, and requested converting the Development Agreement into a
"Conditional Lease". In response, DLNR requested 3W to provide
specific information necessary for DLNR to properly evaluate 3W's
alternate proposal.® As indicated in DLNR's letter to 3W dated
March 2, 2012, attached as Exhibit V.c, DLNR reminded 3w that "{als
previously explained to you in our meeting and then again in
writing, the Development Agreement that was entered into is probably
the most the Land Board can legally approve at this point,
especially because the Chapter 343 requirements have not vet been
satisfied."”

Although as of yet no written response from 3W has been received by
DLNR, DLNR has received a letter from International Electric Power
("IEP") dated April 23, 2012." Therein, IEP ensures 3W will cure
all monetary defaults, proposing two installments totaling
$368,287.85 be made to DLNR on May 2, 2012 and May 30, 2012.
Thereafter, IEP requested to meet with DINR to discuss how 3W's
proposed renewable energy project might move forward. A copy of
IEP's April 23, 2012 letter to DLNR is attached as Exhibit VI.

The amount owed as of May 25, 2012 is applicable through May 31, 2012, after
which, pursuant to the Development Agreement, additional late fees and/or
interest will be applied. The amount owed is allocated as follows: $345,025.35
in Development Fees; $18,975.00 in interest; $10,000 in Extension Fees; $350.00
in Monthly Late Fees; and $25.00 service charge for a returned check due to

insufficient funds.

Letters from DLNR to 3W (dated February 3, 2012 and March 2, 2012) both
requesting information from 3W are attached as Exhibits V.b and V.c,
respectively.

’ 3W previously identified IEP as a financial partner and majority shareholder
in an entity being formed to own the renewable energy project proposed by 3w.
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Notwithstanding the above requests, as of the date of this Land
Board meeting, May 25, 2012, 3W has not provided the information
requested by DLNR thal is necessary to allow a proper evaluation of
any alternative resolution 3W has, or intends to propose. Moreover,
as DLNR has previously notified 3w, the Development Agreement is
probably the most the Land Board can legally approve considering
Chapter 343 requirements have not been satisfied.

Based on the foregoing, and considering 3W's continuing inability to
satisfy both monetary and non-monetary requirements set forth in the
Development Agreement; or cure both monetary and non-monetary
defaults pursuant to the Development Agreement, Staff recommends
BLNR terminate the Development Agreement, effective as of May 25,
2012, the date of this meeting.®

Subject to BLNR's approval to terminate the Development Agreement,
pursuant to Section 171-13, Hawaii Revised Statutes, 3w, including
3W principles and/or partners, may not be eligible to purchase or
lease public lands, or be granted a license, permit, or easement.
covering public lands for a period of five vears from the date of
termination.

RECOMMENDATION: That the Board terminate the Development Agreement
effective as of May 25, 2012, pursuant to Paragraph 13 of the Development
Agreement, and without waiving any other remedies to which the State may
be entitled:

1. Authorize retention of any advance payment of Development
Agreement Fees or other payments or charges made by 3w;

2. Authorize the prosecution of any claim against 3W for
Development Agreement Fees or other payments or charges that
accrued prior to the effective date of termination, including
interest thereon;

3. Authorize the assertion of any claim that the State may have
against the 3W for any damages, costs, or expenses, suffered
or incurred by the State; and

4. Require 3W to remove, at 3W's sole cost and expense,
immediately and with due diligence, any improvements made on
or to the Subject Property by 3W and return the portions of

® staff is cognizant of the fact that it takes a minimum of 4 Board members to

vote in favor of, or against a proposed course of action, in order for any board
action to take place. In the event the majority of the Board is inclined to
accept a payment or allow 3W more time, staff strongly recommends no payment
should be accepted unless the payment cures all outstanding monetary arrearages,
and such payment should be made by 3W unconditionally. Unconditionally would
mean no promise or obligation upon the State or DLNR to subsequently negotiate
even the possibility of amending certain provisions of the DA.

At its meeting on August 8, 2008, under Agenda Item D-10, the Land Board, in
part, approved in principle of the issuance of a direct lease to 3W covering
State lands in Kahuku-Malaekahana, Koolauloa, Oahu, Tax Map Key (1) 5-6-08:06.
At the time the Land Board was informed that 3w had not had a lease, permit or
other disposition of State lands terminated within the last five (5) years due to
non-compliance with such terms and conditions. As a result of the termination of
this Development Agreement, the Land Board may be subsequently requested to
rescind its prior approval in principle to issue 3W a direct lease.
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the Subject Property under such 3W-made improvements to a good
and even grade; and
5. Provided that the termination of the Development Agreement

shall not revoke the Board's prior approvals of August 25,
2006, under Agenda Item D-12, and August 14, 2009, under

Agenda Item H-5.

Respectfully Submitted,

Gavin Chun
44//Project Development Specialist

APPROVED FOR SUBMITTAL:

T aane) 23

William J. Aila, Jr., Chairperson

1

/ g
// 2// Land Board Meeting: May 25, 2012; D~16; Deferred:
Deferred for sixty (60) days.
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DEVELOPMENT AGREEMENT
for

FORMER EWA FEEDLOT SITE

Department of Land and Natural Resources
Land Division
State of Hawaii
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DEVELOPMENT AGREEMENT

THIS DEVELOPMENT AGREEMENT (the “Agreement”) is made and effcctive this
24th day of November, 2010 (“Effective Date”), by and between the STATE OF HAWAIL, by
its Chairperson of the Board of Land and Natural Resources (“Chairperson”) by the authority
granted by the Board of Land and Natural Resources (“Board®) at its meetings held on August
25, 2006 and August 14, 2009, for the Department of Land and Natural Resources, Land
Division, whose principal place of business and post office address is 1151 Punchbowl Street,
Room 220, Honolulu, Hawaii 96813, (“State”), and WEST WIND WORKS, LLC, a Hawaii
limited liability company, whose principal place of business and post office address is 67-287
Kahaone Loop, Waialua, Hawaii 96791, (“Developer™).

RECITALS:

A. The State owns in fee simple that certain parcel of land situated at Honouliuli,
Ewa, Oahu, Hawaii and shown as the shaded area on Exhibit A. The parcel consists of
approximately 110.106 acres and is identified by Tax Map Key No. (1) 9-1-031:001. The parcel
is also known as Land Court Lot 12022, as shown on Land Court Map 888 of Land Court
Application 1069 and described on Land Court Certificate of Title No. 498,504. The parcel shall
be referred to hereinafier as the “Subject Property.”

B. The Board made a finding on August 25, 2006, that the public interest demanded
that the Subject Property be approved for disposition by lease through a direct negotiation
process. On November 8, 2009, the State issued a Request for Qualifications / Request for
Proposals (“RFQ/RFP”) for the Former Ewa Feedlot to select a developer to develop the
Subject Property.

C. Pursuant to the RFP process, Developer submitted a development proposal
entitled “OAHU RENEWABLE ENERGY PARK OAHU, HAWAIL: Development Proposal For
The Former Ewa Feedlot,” dated March 30, 2010 (“Development Plan”), incorporated herein by
reference, for its proposed Oahu Renewable Energy Park, which provides for the development of
different renewable energy facilities by various providers, including wind, solar, and biomass
facilities, under a ground lease arrangement between Developer and the State.

D. Developer has represented that it will be the sole entity responsible for the lessee’s
performance under the lease and will not issue subleases to the individual providers.

E. Pursuant to the RFP process, the State selected Developer to enter into exclusive
negotiations of a development agreement and lease for the Subject Property.

F. This Agreement sets forth the terms and conditions that Developer must satisfy in
order for it to be issued a ground lease for the Subject Property, which terms and conditions
include, among other things, Developer to pay fees to the State during the term of this
Agreement, obtain all governmental, quasi-governmental and utility land use entitlements,
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approvals, permits, and power purchase agreements nccessary to develop and operatc
Developer's proposed project.

G. The State will lease the Subject Property to Developer under a ground lease with a
term not to exceed sixty-five (65) years upon Developer successfully performing all
requirements set forth in this Agreement.

H. This Agreement itself does not convey any right, title or possessory interest in the
Subject Property. Developer will not have any right to occupy or possess any part of the Subject
Property, until a lease or right of entry for the Subject Property has been executed and delivered.

AGREEMENT:

In consideration of the recitals and the mutual covenants, obligations and conditions set
forth in this Agreement, the State and Developer hereby mutually agree as follows:

1. Term. The term of this Agreement shall commence on the effective date stated
above and terminate on December 31, 2013 (the “Expiration Date”), unless terminated sooner
pursuant to the terms of this Agreement.

2, Development Agreement Fees to State. During the term of this Agreement,

Developer shall pay to the State in legal tender of the United States of America, Development
Agreement Fces in the sum of THREE HUNDRED FORTY-FIVE THOUSAND AND NO/100
DOLLARS ($345,000.00) per year, which shall be paid quarterly, in advance, commencing on
the Effective Date. The initial quarterly payment shall be $30,000.00 payable upon execution of
this Agreement and the balance of the initial quarterly payment of $56,250.00 shall be added to
the second quarterly payment in the event that Developer elects to proceed following the
conclusion of the Due Diligence Period as set forth in Section 6. In the event the Effective Date
does not occur on the first of the month, the quarterly payments thereafter shall be due and
payable on the same day of the month as the date of the Effective Date, in February, May,
August, and November of each year during the term of this Agreement. The interest rate on any
and all unpaid Development Agreement Fees shall be at one percent (1%) per month, with a
service charge of FIFTY and NO/100 DOLLARS ($50.00) per month for each delinquent
payment. It is understood that if the lease is issued by the State in accordance with the
provisions of this Agreement, that the annual Development Agreement Fee that has been paid
hereunder for any period of time after the effective date of the lease will on a pro rata basis be
credited against the initial base rent payable under the lease.

3. Taxes and Assessments. Developer shall be responsible for all taxes and
assessments applicable to or arising from the Subject Property. Developer will pay or cause to
be paid all taxes, assessments or other governmental charges levied upon any of Developer’s
property or Developer's income derived from the Subject Property or under this Agreement
before the same become delinquent.

Development Agreement for :
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4. Devclopment Plan.

a. In response to the State’s RFQ/RFP, Devcloper prepared and submitted 1o
the State a proposed development plan for its proposed Oahu Rencwable Bnergy Park dated
March 30, 2010, a copy of the conceptualized devclopment plan map is attached hereto as
Exhibit B and made a part hereof (as the development plan map). The approval of the selection
of Developer by the Chairperson shall not be deemed a warranty or other representation on the
part of the State or DLNR that Developer will be able to obtain all necessary federal, state and
county entitlements, permits or other approvals required to enable Developer to develop its
proposed project.

b. The Development Plan contemplates the development and operation of
Developer’s proposed Oahu Renewable Energy Park (“ORP™) on the Subject Property with the
following renewable energy componcnts:

1) Onshore ORP Substation. An onshore substation that will house
interconnection and power-correction equipment for the ORP's individual power providers.

2) Wind to Hydrogen Project. A five-acre 5 megawatt (“MW”) wind
to hydrogen conversion facility.

3) Biomass-to-Enerpy Project. A 10-acre 5 MW biomass-to-energy
facility (which may include a biomass-to-fuel component).

4) Tracking Solar Farm. A 28-acre 5 MW solar farm.

5) Renewable Expansion Area. Additional 57-acre area reserved for

future solar farm(s).

c. Developer assumes all risks of development. Developer agrees and admits
that Developer is solely at risk with respect to the profitability or financial success of the
proposed ORP.

5. Condition of the Subject Property. The Subject Property shall be leased in an “as
is” condition, and the State makes no representations regarding the condition of the Subject
Property or the suitability of the Subject Property for the proposed ORP. Developer shall, at its
sole expense, be responsible for conducting its own investigations and due diligence regarding
the Subject Property and any site work necessary to develop the ORP, including but not limited
to demolishing existing improvements and removing hazardous materials, if any.

6. Due Diligence Period. Developer shall have ninety (90) days from the Effective
Date to conduct a due diligence investigation (the “Due Diligence Period”). Developer may
request, in writing, an extension of the Due Diligence Period, and the Chairperson may, in
his/her sole and absolute discretion, extend the Due Diligence Period provided any extension
shall be conditioned on Developer's payment of an extension fee equal to TWENTY-EIGHT

._\\
3
Development Agreement for PRELIM APYRD

Former Ewa Feedlot Site \Qw,,, vmont o the

Attornay Ganaral



THOUSAND SEVEN HUNDRED FIFTY AND NO/100 DOLLARS ($28,750.00) per 30-day
increment of the due diligence extension period.

Developer shall be responsible for all costs associated with its due diligence
investigation. Copies of all due diligence reports shall be provided to the Statc and shall identify
DLNR as an authorized user of said reports.

Dcveloper may, as the result of its due diligence investigation, clect to terminate
this Agreement by providing written notice to the State prior 1o the expiration of the Due
Diligence Period (including any extended Duc Diligence Period approved by the Chairperson).
In the event Developer provides such written notice of its decision to terminate this Agreement,
the State shall retain all sums paid by Developer, and Developer shall have no obligation to pay
any remaining balance of the initial quarterly development fec payment or any future
development fee payments and neither Developer nor DLNR shall have any further rights, duties
or obligations under this Agreement.

7. Right of Entry. After execution of this Agreement, the State will grant Developer
a right of entry. The right of entry will authorize Developer, including its employees, agents,
consultants, counsel, advisors, equity owners, contractors and subcontractors, to enter the Subject
Property with prior notice and, while thereon, make surveys and appraisals; take measurements,
geotechnical investigation, test borings, other tests of surface and subsurface conditions and soil
tests and sampling; make structural and engineering studies, and inspect the Subject Property, all
at Developer’s sole cost and expense. The right of entry shall not grant Developer any right to
develop, construct or install any improvements on the Subject Property, and Developer will not
have any such right to develop, construct or install any improvements on the Subject Property
until the lease has been executed and delivered. Under such right of entry, Developer shall
indemnify, defend and hold and save the State harmless from and against all claims, demands or
liability for loss or damage, including property damage, personal injury and wrongful death,
mechanic’s and material men’s claims, design or construction defects, and third party claims,
arising out of or in connection with any such entry upon the Subject Property by Developer or its
employees, agents, consultants, contractors and subcontractors. The foregoing covenants of
Developer shall survive any termination of this Agreement.

8. Environmental Assessments/Environmental Impact Statements.

a At its sole cost and expense, Developer shall prepare and process any and
all required environmental assessments, environmental impact statement preparation notices, and
environmental impact statements (“EA/EIS”) required under Chapter 343 of the Hawaii Revised
Statutes (“HRS*) and for Developer to implement the Development Plan.

b. Without limiting the foregoing, Developer shall prepare a draft
environmental assessment (“EA”) for the Development Plan and have the draft EA published in
the State of Hawaii Office of Environmental Quality Control’s (“OEQC”) The Environmental
Notice by no later than October 31, 2011. Developer shall diligently follow the EA process,
prepare the final EA, and obtain issuance of a Finding of No Significant Impact (“FONSI”) by

no later than August 31, 2012,
—
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The State may, in the sole and absolute discretion of the Chairpcerson, clect
to extend the EA and FONSI deadlines above, subject to Developer's payment of an extension
fec equal to TEN THOUSAND AND NO/100 DOLLARS (810,000.00). If the State elects to do
50, Developer shall diligently and with all commercially reasonable efforts seek to submit the
drafl EA and obtain the FONSI by the extended deadlines. The extension fee shall be in addition
to the Development Agreement Fees, and Developer shall pay all applicable Development
Agreement Fees and other payments and charges duc hercunder during any such extended
period.

Notwithstanding the foregoing, if a FONSI is not issued by the required
deadlinc for the reason that a full environmental impact statement (“EIS”) is required, Developer
may request, in writing, that Developer be allowed to pursue development of the ORP under the
Agrecment by preparing and processing a full EIS. The Statc may, in the sole and absolute
discretion of the Chairperson, approve Developer’s request, provided such approval shall be
made subject to (i) specific deadlines acceptable to the Chairperson for Developer to submit and
obtain final acceptance of the EIS, (ii) a revised timeline with revised deadlincs acceptable to the
Chairperson for Developer to apply for and obtain all nccessary land use cntitlements,
utilities/regulatory approvals, and agreements under Section 9 below; and (iii) Developer's
payment of an extension fee equal to TEN THOUSAND AND NO/100 DOLLARS
(310,000.00). The extension fee shall be in addition to the Development Agreement Fees, and
Developer shall pay all applicable Development Agreement Fces and other payments and
charges due hereunder during any such extended period.

c. It is understood and agreed that if a FONSI is not issued and/or a full
environmental impact statement or statements (“EIS”) is or are required, Developer shall be
required to obtain the State’s “final approval” of the Development Plan, and that the State’s final
review and final approval or disapproval of the Development Plan shall not occur until after
Developer has received final non-appealable acceptances of all required final EIS covering the
Development Plan and until after all such final EIS are presented at a public meeting of the
Board. It is understood and agreed that the State shall have the right to withhold final approval
of the Devclopment Plan and to terminate this Agreement if, based on the final EIS or matters
raised in connection therewith, the State decides that implementing the Development Plan is not
acceptable or desirable. In making this decision, the State shall not be limited to considering the
factors involved in determining whether the final EIS is or are legally acceptable under HRS
Chapter 343. Rather, the State shall have the right to consider fully all the environmental factors
involved in the Development Plan and to weigh the benefits against the adverse impacts of the
Development Plan and may withhold final approval of the Development Plan and terminate this
Agreement for reasons including, but not limited to: (1) the adverse environmental impacts
resulting from implementing the Development Plan, including environmental, economic, social,
and cultural impacts; (2) the inadequacy of measures proposed by Developer to mitigate the
adversc environmental impacts of the Development Plan identified in the final EIS; (3) the nature
of any adverse environmental impacts of the Development Plan as identified in the final EIS
which cannot be avoided or mitigated; or (4) alternatives described in or raised in connection
with the final EIS.
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Within sixty (60) days after all final EIS have been ptesented at a public
meeting of the Board, the State shall notify Developer whether the State has: {a) granted final
approval of the Development Plan; (b) granted final approval of the Development Plan subject to
Developer’s acceptance of certain specified conditions; or (c) denied final approval of the
Development Plan and will terminate this Agreement. Within thirty (30) days of Devcloper’s
receipt of nolice of any specified conditions to Statc’s final approval, Developer shall notify
State in writing whether it accepts such conditions. If Developer fails to accept such conditions
within the thirly-day period, the State shall be deemed to have denied final approval of the
Development Plan and to have clected to terminate thc Agreement. No such final approval of
the Development Plan by the State shall be deemed a warranty or other represcntation on its part
that Developer will be able to obtain all necessary fedcral, state and county entitlements, permits
or other approvals required to enable Developer to develop the Subject Property in accordance
with the Development Plan.

9. Developer to Obtain All Necessary Land Use Entitlements, Repulatory/Utilities
Approvals, and Power Purchage Agreements.

a. Developer shall at Developer’s sole cost and expense, expeditiously and
diligently seck to obtain all necessary and appropriatc land use entitlements, permits, and
regulatory approvals, including, but not limited to, all special management area, public utilities,
and other approvals, permits and entitlements from the United States of America, State of Hawaii
(including the Staic Legislature if applicable and Public Utilities Commission), City and County
of Honolulu (“City™), and Hawaiian Electric Company (“HECO”) so as to enable Developer to
develop and use the Subject Property in accordance with the Development Plan, Developer shall
use its diligent and all commercially reasonable efforts to obtain all required approvals, permits
and entitlements from the United States of America, State of Hawaii, City, and HECO prior to
expiration of the term of this Agreement.

b. Without limiting the foregoing, Developer shall comply with the deadlines
set forth below to apply for, and obtain the following entitlements and approvals:

1) Non-Utili Generator _ (“NUG”)  Determination/Approval,
Developer shall, by no later than June 30, 2011, obtain NUG determinations or approvals from
the Hawaiian Electric Company for (A) the 5§ MW wind-to-hydrogen component; (B) the 5 MW
biomass-to-energy component; (C) the 5 MW tracking solar farm component; and (D) the 5+
MW expansion solar farm(s).

2) Special Management Area Permit (“SMP”). Developer shall, by

no later than December 31, 2011, have its application accepted by the City for an SMP that
allows Developer to develop and use the Subject Property in accordance with the Development
Plan, and by no later than December 31, 2012, obtain SMP approval from the City Council. In
the event separate applications are required for certain renewable energy components, all such
applications must be accepted by the City, and all such SMP approvals obtained from the City
Council, by the deadlines specified above.

6 T PPBUIa:
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3) Conditional Use Permit (“CUP”). Developer shall, by no later

than January 5, 2012, have its application accepted by the City for a CUP that allows Developer
to devclop and use the Subject Property in accordance with the Development Plan, and by no
later than December 31, 2012, obtain CUP approval or a writicn confirmation from the City
confirming that a CUP is not required to implement the Devclopment Plan. In the event separate
applications are required for certain renewable energy components, all such applications must be
accepted by the City, and all such CUP approvals or confirmations obtained from the City by the
deadlines specified above.

4) Flight Path Easements. The Subject Property is encumbered by
flight easements in favor of the United States of America. Developer shall, prior to the
Expiration Date, obtain approval from the United States of America (including the Federal
Aviation Administration) and the State Department of Transportation (if applicable) that allows
Developer to develop and use the Subject Property in accordance with the Devclopment Plan.

5) Power Purchase Apreements (“PPA™). Developer shall, by no
later than July 3], 2012, obtain fully executed PPAs for (A) the 5 MW wind-to-hydrogen
component; (B) the 5 MW biomass-to-energy component; (C) the 5 MW tracking solar farm
component; and (D) the 5+ MW expansion solar farm(s).

6) State of Hawaii Public Utilities Commission (“PUC”) Approval.
Developer shall, by no later than January 31, 2013, obtain PUC approval of the PPAs for (A) the
5 MW wind-to-hydrogen component; (B) the 5 MW biomass-to-energy component; (C) the 5
MW tracking solar fanm component; and (D) the 5+ MW expansion solar farm(s).

The State may, in the sole and absolute discretion of the Chairperson, clect to
extend the deadlines for any of the entitlements/approvals/PPAs listed above, subject to
Developer's payment of an extension fee equal to TEN THOUSAND AND NO/100 DOLLARS
($10,000.00) per each entitlement/approval/PPA extended. If the State elects to do so,
Developer shall diligently and with all commercially reasonable efforts seek during such
extension period to obtain the necessary entitlements, permits, governmental or regulatory
approvals. The extension fee shall be in addition to the Development Agreement Fees, and
Developer shall pay all applicable Development Agreement Fees and other payments and
charges due hereunder during any such extended period.

c. Prior to issuance of a lease, Developer shall conduct and submit a metes
and bounds survey description of the Subject Property, for approval by the Chairperson.

d. Developer shall, within 30 days of the State’s request, provide the State
with a written report and shall meet with the State and/or the State’s staff regarding the status of
and material issues relating to Developer’s due diligence and Developer’s efforts to obtain the
required entitlements and approvals.

10.  Modifications to the Development Plan. Developer shall be entitled to make such
changes and modifications thereto as may be required to address and satisfy any comments made
or issues raised by the appropriate agencies of the United States of America, Statc of Hawaii,
) T~
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City and County of Honolulu, or Hawaiian Electric Company without the further conscnt or
approval of the State, so long as: (a) Developer provides advance written notice to the State of
the changes or modifications, including a reasonably specific explanation of why the changes
and modifications are being undertaken and their anticipated effect; and (b) such changes or
modifications do not: (i) materially alter or change the dcvclopment of the ORP as set forth in
the Development Plan, including without limitation, the nature, size, and quality of the
renewable energy components; (ii) reduce the rents to be paid under the lease; (i1i) do not
provide for uses that are not permitted by applicable laws or ordinances; or (iv) adversely affect
or delay for more than six (6) months the development timeline.

In addition, the State recognizes that from time to time the Development Plan may
require changes or modifications initiated by Developer. Developer may make any such changes
or modifications to said Development Plan with the prior written consent of the State, which
consent may be withheld by the State if such changes or modifications: (a) require the
preparation of a new or supplemental EA or EIS; (b) materially alter or change the development
of any of the renewable energy components as set forth in the Development Plan, including
without limitation, the nature, size, and quality of said components; (c) reduce the rents to be
paid under the lease; or (d) adversely affect or delay for more than six (6) months the
development timeline.

11.  Agreement to Issue Lease. The terms of the lease to be issncd by the State to the
Developer for the Subject Property shall be negotiated between the State and Developer;
provided, however, that the lease rents shall not be less than (a) fair market rent as determined by
independent appraisal pursuant to Section 171-17(b), HRS, as amended, and (b) the lease rents
provided in the Developer's development proposal. The lease shall encompass the entire Subject
Property and payment of the lease rent for the entire Subject Property shall commence upon
issuance of the lease. Notwithstanding the foregoing, it is understood and agreed that the Statc
shall issue the lease only if Developer has fully complied with all of the terms and conditions of
this Agreement and satisfactorily complied with each of the following conditions:

a. Final EA and FONSI. Developer shall have caused to be published in the
OEQC The Environmental Notice a final EA and FONSI covering the entire Development Plan
and all of the renewable energy components proposed in the Development Plan,

b. Final Approval of Development Plan. Developer shall have obtained the

State’s final approval of the Development Plan if required pursuant to Section 8.c. hereof.

c. Land Use Entitlements and Approvals. Developer shall have obtained
from the United States of America, State of Hawaii (including the State Legislature if applicable,

and Public Utilittes Commission), City and County of Honolulu, and Hawaiian Electric
Company final non-appealable approvals and determinations for all necessary land use, zoning,
special management area, utilities, and other approvals, permits, agreements, and entitlements to
enable Developer to develop the Subject Property in accordance with its Development Plan,

d. Lease Rent. Developer and the State shall have agreed on the lease rent

payable under the lease. —
R4 \\
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e. Financing.  Developer shall have submitted evidence reasonably
satisfactory to the Chairperson that Developer has adequate funding and/or financing to fully
develop the Subject Property in accordance with its Development Plan, including without
limitation, pro forma financial statements for the project, financing and/or cquity commitment
letters, and confirmations/evidence of tax credit eligibility.

12. Developer’s Right to Terminate Agreement. Developer may at any time prior to

the Expiration Date (subject to extension in accordance with Scction 25 below), at its option and
in its sole and absolute discretion by giving written notice thereof to the State, terminate this
Agreement, for any of the following reasons:

a. If Developer is unable to obtain at any time and for any reason: (1) the
necessary United States of America, State of Hawaii (including the State Legislature if
applicable, and Public Utilities Commission), City and County of Honolulu, and Hawaiian
Electric Company land use, zoning, special management area, approvals and power purchase
agreements to allow for the development of the Subject Property in accordance with the
Development Plan, (2) the State’s final approval the Development Plan if required under Section
8.c. or (3) the State’s consent to Developer’s proposed modifications to the Development Plan;

b. Dctermination by Developer based on its environmental assessment and
review of the Subject Property that the Subject Property is subject to environmental
contamination, rcmediation and/or clean up issues which are deemed unacceptable to Developer;

c. Imposition by the United States of America, the State of Hawaii, and/or
City and County of Honolulu of onerous requirements or conditions on Developcr’s receipt of
the land use, zoning, special management area, or Public Utilities Commission entitlements or
approvals necessary to implement the Development Plan, which requirements or conditions are
unacceplable to Developer; and

If Developer exercises its option to terminate this Agrecment for any of the
reasons above, Developer (1) shall not be entitled to any compensation or other payment
whatsoever by the State on account of such termination or for any improvements constructed by
Developer on the Subject Property (if any), and (2) shall deliver to the State, without cost or
charge, copies of all plans, specifications, permits and studies prepared for or germane to the
Subject Property or part thercof.

13.  State’s Right to Tenminate Agreement. The State may at its option and in its sole

and absolute discretion by giving written notice thereof to Developer, terminate this Agrcement
for any of the following reasons:

a. If a FONSI is not issued and the State withholds or denies “final approval”
to the Development Plan as required in Section 8.c. hereof, including Developer’s failure to
accept within the specified time period the conditions to the State’s final approval;

~.
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